CITY OF KELOWNA
MISSION CREEK MOUNTAIN BIKE SKILLS PARK SERVICES AGREEMENT

THIS AGREEMENT MADE this 1st day of January, 2010

BETWEEN:



CITY OF KELOWNA



1435 Water Street



Kelowna, B.C. V1Y 1J4



(hereinafter called the “City”)

AND



The MOUNTAIN BIKERS OF THE CENTRAL OKANAGAN



PO Box 20075



RPO Towne Centre Mall



Kelowna BC



V1Y 9H2



(hereinafter called the “Club”)

WHEREAS:

A. The City of Kelowna owns the lands more particularly described as Lot B, Section 14, Township 26, ODYD, Plan KAP82009 (the Lands”)
B. The City operates  the Mission Creek Mountain Bike Skills Park on the Lands (the “Bike Park”) outlined on Schedule A;
C. The City wishes to have the Club provide certain services relating to the planning, expansion, organization, promotion, operation, maintenance, repair, management and supervision of the Bike Park; and

D. The Club and the City wish to enter into this Agreement in order to confirm the terms and conditions under which the Club will operate the Bike Park, provide certain services and programs associated therewith, and receive assistance from the City.

NOW THEREFORE: in consideration of the mutual promises contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows;

1. TERM AND APPOINTMENT
1.1. Term.  This Agreement shall commence on the 1st day of January 2010, and shall remain valid until the 31st day of December 2010 (the “Term”)
1.2. Renewal.  This Agreement can be renewed for four (4) additional one (1) year terms by mutual agreement of both parties.
1.3. Services.  The City hereby appoints the Club to provide the following services in consultation with the City, and the Club hereby accepts such appointment;
1.3.1. Developing, maintaining, managing and operating the Bike Park and the Lands on which the Bike Park is situated, all in accordance with the “Bike Park Management Plan”, as developed by the designer Gravity Logic a copy of which is attached as Schedule “B” hereto (the Bike Park Management Plan”), and all with a focus on safety and risk management;
1.3.2. Inspecting the Bike Park on a regularly scheduled basis according to the Bike Park Management Plan and recording all the results of the inspections on the Kelowna Mountain Bike Skills Park Inspection and Assessment Form attached hereto as Schedule “C”.  All records shall be made available to the City for inspection on 24 hours notice
1.3.3. Report to the City immediately any hazardous conditions that pose a life threatening hazard and prevent the public use until City Staff arrive to shut down the park.  All injuries reported to the Club shall be reported to the City in a timely manner.

1.3.4. Conducting all Bike Park maintenance and repair activities, including the construction, maintenance, repair and replacement of all trails signage, structures and buildings, and including the use of Kelowna Mountain Bike Skills Park Maintenance Form attached hereto as Schedule “D” for such purposes, all of which shall be in accordance with City standards and policies adopted from time to time.  At the time of the signing of this agreement the City standards are the “Whistler Trail Standard”, “Trail Solutions 0 IMBA’s guide to Sweet Single Track” and the maintenance manual prepared by Gravity Logic;
1.3.5. The Club will be responsible to pick up loose garbage and place it in the trash containers provided by the City.
1.3.6. The Club will be responsible for weed control, string trimming and mowing where they feel that additional level of service is required.  The Club will not be allowed to use any pesticides under any circumstances. 

1.3.7. All repairs by the Club will be undertaken using only hand tools.  Power carpentry tools can be used onsite by the Club but only by a journeyman carpenter.  If heavy equipment is required the operator must be qualified and hold a valid City of Kelowna Business License, proof of insurance and a valid WCB coverage;

1.3.8. Designing and constructing future Bike Park expansion within the boundaries of the Lands, including all structures, trails and features within the Bike Park;
1.3.9. Setting, implementing, monitoring and enforcing Bike Park rules and standards (the “Bike Park Rules”);
1.3.10. Hosting and/or co-hosting recreational, training and competitive events at the Bike Park.  The Club will be responsible for the development and implementation of a parking management plan when hosting larger events;
1.3.11. Ensuring that its members and the general public comply with the terms of the Bike Park Rules in particular that no person creates terrain features of any kind within the Bike Park, unless such terrain features are in full compliance wit the Bike Park Management Plan,
(collectively, the “Services”)

2. COVENANTS OF THE CLUB
2.1. Objectives and Conduct of the Club.   The Club and its members shall act as role models in the community with respect to the development, operation and promotion of the Bike Park.  The Club covenants and agrees to:
2.1.1. Conduct its affairs in accordance with its constitution and by-laws, and in accordance with the Bike Park Management Plan;
2.1.2. During the Term hereof, conduct its operations with the official sanction of Cycling BC and the Canadian Cycling association; and

2.1.3. Ensure that the City’s Official Mark and the words Kelowna Mountain Bike Skills Park are included on all promotional materials, including all signage install as recognition to contributors for significant upgrading projects.

2.1.4. Coordinate events at the Bike Park including complying with all rules and regulations of the Outdoor Event Committee as per Schedule E
2.2. Compliance with Laws.  The Club shall comply with all laws of the Government of Canada, Province of British Columbia, and all by-laws, policies rules and requirements of the City of Kelowna.  The Club hall obtain and pay for all necessary permits, licenses and approvals, and shall not do or suffer to be done anything in, on or about the Bike Park in violation of any such laws, by-laws, policies, rules or requirements, and if the attention of the Club is called to any such violation on the part of the Club or any person authorized or employed by or admitted to the said Bike Park by the Club, the Club will immediately desist from and correct such violation.
2.3. Programming.  The Club shall provide the City with a schedule of events on an annual basis prior to the start of each season.  The Club shall work with the Recreation and Cultural Services Department for the provision of programming at the Bike Park.  
2.4. Annual Report.  On or before January 31 of each year during the Term of this Agreement, the Club shall provide to the City Parks Services Branch a written Annual Report detailing;
2.4.1. Delivery of Services – The manner in which the services were delivered in the previous twelve (12) month period, including statistical data related to the Bike Park use and visitations, as well as staffing and volunteer levels for the reporting period;
2.4.2. Expenditures and Projects – The particulars of all Capital grant expenditures and Operating Grant expenditures for the previous twelve (12) month period as well as a summary, including its rationale, for all proposed operating and capital projects to be undertaken in the upcoming twelve (12) month period;
2.4.3. Financial Reports – Its financial operations during the previous twelve (12) month period, including particulars of other funding and support sources;
2.4.4. Maintenance and Repair – A maintenance and repair plan, which details the Club’s plans for the maintenance and repair of the Bike Park, including all grounds and improvements thereon, for the upcoming twelve (12) month period; and 
2.4.5. Incident Reports – A summary of all reported incidents at the Bike Park which results in bodily injury or alleged bodily injury;
2.5. Three Year Strategic Plan.  On or before August 31 of each year during the term of this Agreement, the Club shall provide to the City Parks Services Branch an updated version of the Club’s three (3) year strategic plan, which shall include;
2.5.1.  The Club’s objectives, strategies and achievements;
2.5.2.  An updated and revised “Bike Park Management Plan” which details the Club’s plans for the expansion, development, maintenance and repair of the Bike Park, including all grounds and improvements thereon, as well as its risk management plan;

2.5.3. A summary, including its rationale, for all long-term operating and capital projects to be undertaken; and

2.5.4. A review of any future direction or changes that the Club is undertaking.  (the “Three-year Strategic Plan”)

2.6. Club Representative(s). The Club shall provide the names, phone numbers and email addresses of two Club members who are on the Executive, in good standing to act as liaisons between the City and the Club.  In February of each year during the Term hereof, during the Presentation, the Club shall renew the assignment of the Club Representative(s)
2.7. Presentations.  In February of each year during the Term hereof, a Club Representative shall make a presentation to the City which said presentation shall include a review of the Club’s Annual Report and its updated Three-year Strategic Plan.

2.8. Information.  In addition to the foregoing, the Club shall provide the City upon request, detailed information regarding any aspect of its operations.
2.9. The Club shall provide all safety and Skills Park usage signage consistent with the recommendations from the Bike Park Management Plan.

2.10. The Club shall provide a dedicated Internet web page with up-to-date park hours (including closures for programs and special events) and club contact information.

3. COVENANTS OF THE CITY

3.1. The City is responsible for the maintenance of the irrigation system and will pay for the cost of water for irrigation and electrical for the irrigation controller.
3.2. The City will pay for garbage containers for the collection and disposal of refuse from the garbage containers.  The City will provide and pay for portable toilets on site.  Both of these services will be provided for day-to-day operations.  Special events will require event organizers to pay for adequate garbage containers and collection as well as adequate on-site portable toilets.
3.3. The City will rough cut / mow the grass and maintain the sprinkler system, maintain the trees and shrubs, fences and maintain the parking lot.
3.4. The City will provide security patrols that will lock and unlock the gates and portable toilets on site.  The Bike Park will be opened at 7am or dawn whichever is later and closed at dusk
3.5. The City will provide Park signage consistent with other City-owned parks.
3.6. The City will only rent the park for an event if Club provides written approval of the event which will not be unreasonably withheld.
4. CAPITAL AND OPERATING GRANT
4.1. Operating Grant.  The City will not provide to the Club and annual operating grant.
4.2. Capital Grant.  The City will not provide to the Club and annual capital grant.
5. TERMINATION
5.1. Termination.  Either party may terminate this Agreement without cause by providing the other party with thirty (30) days prior written notice.
5.2. Effect of Termination.  In the event of termination in accordance with Section 4.1 of this Agreement, the Club shall immediately vacate the Bike Park, and ensure that it is left in good order and condition as required hereunder.
6. INSURANCE AND INDEMNITY
6.1. Insurance.  At all times during the Term hereof, the Club shall at no expense to the City maintain, to the City’s satisfaction, commercial general liability insurance against any and all third party claims for bodily injury, death, or property damage whatsoever.  Such insurance shall name the City as an ADDITIONAL INSURED but not as ADDITIONAL NAMED INSURED and shall cover for not less than Five Million Dollars ($5,000,000)
6.2. Certificate of Insurance.  Upon signing this Agreement, the Club shall promptly forward a Certificate of Insurance including insuring agreements acceptable to the City.  The City will supply a form of insurance certificate to be completed by the Club’s insurer containing minimum insurance coverage required by the City.   During the Term hereof, the City may obtain directly from the Clubs insurer copies of all such Certificates of Insurance and all such insuring agreements required under this Agreement.

6.3. Expiry.  Should the insurance policies under which the Insurance Certificate is drawn expire during the term of this Agreement or any extension or renewal thereof, the Club shall forward a renewal Insurance Certificate to the City thirty (30) days prior to the expiry of said insurance policies on a form satisfactory to the City.
6.4. Insurance Carrier.  All required policies of insurance must be issued by insurers duly authorized by law to do business in the Province of British Columbia and shall include a provision that coverage shall not be cancelled or any material changes made unless thirty (30) days written notice has been given to the City.

6.5. Termination.  Should the Club fail to supply the Certificate of Insurance required by this Agreement, then such Agreement may be terminated by the City.

6.6. Release.  The Club hereby releases, remises, and forever discharges the City and the City’s agents, representatives and employees (the “Related Parties”) from any and all liability, loss, damages, costs, charges, debts, expenses, accounts, claims, suits, actions and demands which the Club, or its representatives employees, volunteers or invitees, may have against the released Parties from and by reason of any damage suffered: (a) personally; or (b) in connection with the Club’s business; or (c) in connection with the use or operation of the Bike Park.

6.7. Indemnity.  The Club hereby agrees to unconditionally indemnify and save harmless the Released Parties from and against all liability, loss, damages, costs, charges, debts, expenses, accounts, claims, suits, actions and demands, (except such as may arise out of the negligence of the City, or the City’s agents or employees) in connection with;

6.7.1. Any breach, violation or non-performance of any covenant, regulation, condition or agreement in this Agreement, set forth and contained on the part of the Club, to be fulfilled, kept, observed or performed;

6.7.2. Any damage to the property while said property is in or about the Lands in general or the Bike Park in particular; and

6.7.3. Any injury to any licensee, invitee, agent, employee or volunteer of the Club (including death) occurring in or about the Lands in general or the Bike Park in particular.

And this indemnity shall survive the expiry or sooner determination of this Agreement.

7. GENERAL PROVISIONS
7.1. Entire Agreement.  This Agreement embodies the entire agreement between the parties with regard to the matters contained herein, and no other agreement shall be deemed to exist except as entered into in writing by both parties.  There are no representations, warranties, terms, conditions, undertakings or collateral agreements expressed or implied between the parties other than those expressly set forth in this Agreement.
7.2. Relationship of the Parties.  The parties hereby acknowledge and agree that the Club is an independent contractor, that it shall not be considered to be the agent, representative, master or servant of the City for any purpose whatsoever, and that it has no authority to enter into any contract, assume any obligation or to give any warranties or representations on behalf of the City.

7.3. No Subcontracting.  None of the Services to be performed by the Club may be contracted out by the Club without the prior written consent of the City.

7.4. No Assignment.  The Club may not assign this Agreement or any part thereof without the prior written consent of the City.

7.5. Severance.  In the event that any provision of this Agreement is deemed void, invalid, or unenforceable by a court of competent jurisdiction, the remaining provisions or parts thereof, shall be and remain in full force and effect.

7.6. Waiver.  No failure on the part of the City to exercise any right or remedy in respect of this Agreement shall operate as a waiver thereof, unless it is in writing and signed by the City.

7.7. Notice.  All notices required by this Agreement shall be in writing and shall be sent by facsimile transmission, or delivered in person or by prepaid courier or mailed as is set forth on page one (1) of this Agreement.  All notices so sent shall be deemed to have been received by the recipient on the date the facsimile transmission was sent, or on the date of delivery or on the second business day following the mailing thereof.  The address of either party may be changed by giving the other party written notice of the new address.  If postal service is interrupted, or threatened to be interrupted, or substantially delayed, any notice shall only be sent by facsimile transmission or delivered by courier.

7.8. Time.  The shall be of the essence in this Agreement

7.9. Further Acts.  The parties agree to do and to execute all such further acts and assurances as may be necessary to give more and full affect to the intent of this Agreement.
7.10. Counterparts.  This Agreement may be executed in any number of counterparts and all such counterparts shall for all purposes constitute on Agreement binding on the parties, not withstanding that not all parties are signatories to the same counterpart.

IN WITNESS WHEREOF the parties hereto have executed this Agreement as of the day and year first above written.

The City of Kelowna, by its Authorized
)

Signatories:



)
_______________________






)
Witness

_____________________________
)

Mayor




)
_______________________






)
Address

_____________________________
)

City Clerk



)
_______________________






)
Occupation

The MOUNTAIN BIKERS OF THE CENTRAL OKANAGAN

PO Box 20075

RPO Towne Centre Mall

Kelowna BC

V1Y 9H2

_____________________________
)
President



)







)
Witness

_____________________________
)






)
_______________________






)
Address

_____________________________
)






)
_______________________






)
Occupation

Schedule A
Map of the Lands and Mission Creek Mountain Bike Skills Park
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Schedule B

Mission Creek Mountain Bike Skills Park Management Plan

Schedule C

Mission Creek Mountain Bike Skills Park Inspection and Assessment Form

Schedule D

Mission Creek Mountain Bike Skills Park Maintenance Form

Schedule E

City of Kelowna Outdoor Events Requirement for the Mission Creek Mountain Bike Skills Park Special Events

· Outdoor Event Permit will be required for events that expect attendance of 350+ people.  

Site capacity should to be determined.
· Parking / Traffic Management Plan will be a requirement for each event.  The plan cannot include parking on adjacent roadways.  If using the adjacent Regional District parking lot, approval must be provided in writing to Outdoor Events Staff.

· Events hosted by organizations outside of the Mountain Bikers of the Central Okanagan Club (MTBCO) must receive written letter of support from the Club as part of the event request.

· Event Insurance must meet City of Kelowna requirements inclusive of $5,000,000 Comprehensive General Liability.  Insurance must name the City and MTBCO as an ‘Additional Insured’.  

· Submission of the outdoor event application will be required 60 days prior to event.

· Park rental fees, outdoor event application fee and damage deposit will apply.

Decision will be required for rental rates and if the revenue will be split with the Club.
· Although the park does not have accessible power for events, Temporary Electrical Permit may be required if a generator larger than 5KW is used for events.  Contact BC Safety (250 861-7322) Authority for more information on obtaining this permit.

· Events with alcohol licensed area will not be permitted at this park.  

· Event organizer will be responsible for site cleanup and removal of garbage during and after each event.  Parks Department can supply additional garbage and recycling cans.

· Additional portable toilets required to support events will be at the cost of the organizer.  Organizer will be responsible for making necessary arrangements.

· Written event notification may be required for affected residents.

· Events cannot be advertised until the City and the Club has provided permission to do so.

· Overnight parking/camping will not be permitted. This would not include vehicles / trailers on site to support events.  Security should be in place for any event that has event infrastructure on site overnight.

· Closure of park to public access.  How many times per year will the park be available to host events.   

The Club will be responsible to post signage and post on their website in advance?

· Staking??  Will this be permitted??

· Club will be responsible to monitor the park during events to ensure event organizers maintain expected standards.  The ‘Club’s’ monitor should have the ability to shut down the event if this is not adhered to
